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PROCEEDI NG

(9:05 a.m.)

JUDGE BARNETT: Good morning, everyone.

4 Pleasebe seated.
I consideredacknowledginga Day Without

6 a Woman today, but since the law requiresus to
7 serve as a panel of three, I thought better of it.

Good morning, all. Today marks the -- is
9 this on now? Yes. This is going to be tricky.

10 Today marks the commencementof the

11 Copyright Royalty Judges'earingto determine

12 royalty rates and terms for the making and

13 distribution of phonorecordsduring the period of

14 January1st, 2018 to December31st, 2022.

The Docket Number is 16-CRB-0003-PR. On

16 February16th, the judges bifurcated the hearing to
17 hold in abeyancethoseparties interestedonly in
18 the configurationsof phonorecordsdescribedin
19 SubpartA of the applicableregulationsfound in
20 Title 37 of the CFR, Part 385.

21 Licensorsand licenseesgovernedby

22 SubpartA had proposeda settlement, including
23 negotiatedrates and terms. The judges published
24 that proposedsettlementfor comment, and the final
25 rule is currently in the library's statutoryreview
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1 process.
I am Judge SuzanneBarnett. Seatedto my

3 right is Judge JesseFeder. On my left is Judge

4 David Strickler. Our attorneyadvisor, Ms. Kim

5 Whittle, has been drafted for the duration of this
6 hearing to serve as our bearing room clerk.

She will manageall exhibits and keep tbe

8 official record of admitted and refusedexhibits.
9 At the end of the hearing, she will also work with

10 your staff to return. or destroyexhibits that you

11 did not offer into evidence. Pleasefeel free to
12 check with her each day to make sure we'e all
13 current on where we standwith the record.

Seatedat the back of the room is our

15 senior counsel, Mr. Richard Strasser. He might not

16 attendall of tbe days of the bearing at bis
17 discretion. Good to see you, Rich.

18 You have met tbe court reporter,
19 Ms. Karen Brynteson, and I think you have -- some of

20 your firms have made arrangementswith her for
21 expeditedtranscripts. She will be doing this
22 hearing alone. That is pretty amazingwhen you are

23 receiving dailies not to have to call in a sub

24 halfway through the day, but she is Superwoman.

25 Pleaserespectthe skill and patienceof
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1 the reportersby speakingone at a time clearly and

2 at conversationalspeed. We will have a recesseach

3 morning and each afternoon, and I have spokenwith

4 the court reporteralready, asking her to signal at
5 any time that she needs to stop for any reason.

We have eight participantsin this
7 portion of the proceedingwith two copyright owners

8 representedjointly by counsel. We anticipatesome

9 ebb and flow of counsel, witnesses,and guests
10 during the courseof the hearing. We ask that
11 anyone enteringor leaving the hearing room do so

12 without disturbing ongoing proceedings.
13 We have rearrangedthe tables slightly to
14 accommodatethis hearing. And as a result, some of

15 the power and data monumentson the floor are not

16 hidden by a table or not under a table. So please
17 be alert.
18 You have voluminous materials, so please
19 exercisecare and courtesywhen getting accessto
20 the materialsor moving about the hearing room.

21 And, again, be alert to those monumentson the floor
22 becausethey may presenta tripping hazard.

23 As an aside, it is public knowledge,

24 indeed statutorily mandated, that the judges may

25 employ three full-time staff members total. In the
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1 interestof full disclosure, I want to state that
2 many of the participantsin this proceedingwbo work

3 with larger teams have pitched in generously.

We have welcomed thankfully the

5 assistancewith logistics, technology, document

6 preparationand moral support. The judges do not

7 know and, thus, cannot be influencedby which

8 participantsin particular provided the necessary

9 assistance,but we do appreciateit greatly.
10 Two additional items of disclosure in an

11 abundanceof caution, first, our attorney
12 advisor/hearingroom clerk informed me that she bas

13 a self-managedinvestment fund in which she holds

14 some sharesof stock in at least two of tbe

15 participantsin this bearing.
16 If any participantbas a concernabout

17 her interests,pleaseadvise us right away so that
18 we can, determinehow to proceed. I don't think she

19 bas majority holdings in any of them. I could be

20 wrong, but I don't think so.

21 Second, in my former life as a state
22 court general jurisdiction judge in Seattle, I bad

23 one occasionto meet Mr. Bezos in my professional
24 capacity. We have not crossedpaths since, and we

25 have no ongoing personalor professional
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1 relationship.
So if this causesany concern, pleaselet

3 me know right away.

One schedulingnote. We scheduledthis
5 hearing to end on April 11th. April 10 and 11 are

6 the first two nights of Passover. In respectof the

7 observanceof Passover,we will suspendthis hearing

8 on April 10th and 11th, and we will complete it, if
9 necessary,on April 12th and 13th.

10 If all the evidence is in by Thursday,

11 April 6th, we will have only closing argumentson

12 the 12th. If we have difficulty arrangingthe
13 presenceof a witness becausethey can only be heard

14 on the 10th or 11th, we can discussperpetuationor
15 some other accommodationfor those witnesses,but my

16 experienceand my senseare that we will be done

17 before we get to that weekend.

18 Motions continue to flow into our office
19 as late as last Saturday, and we as a panel have had

20 only limited discussionon the contentsof the

21 papers filed since last Friday. With regardsto the

22 Services'mnibusmotion to strike improper written
23 testimonyof Copyright Owners'actwitnesses,the

24 judges have the motion under advisement. In the

25 meantime, it is incumbent upon counsel to make
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1 objectionson the record to oral testimony they deem

2 objectionable.
Objecting parties should bear in mind the

4 following principles on timely objection: First,
5 the judges will disregardany testimony they deem

6 expert opinion offered by lay witnessesor expert

7 opinion offered by an expert they deem to be beyond

8 the bounds of the witness'xpertise.
The judges will allow an expert to base

10 an opinion on facts or data in the case that the
11 expert has been made aware of or personallyobserved

12 and if experts in the particular field would

13 reasonablyrely on those kinds of facts or data in
14 forming an opinion on the subject.
15 The sourcedata neednot be admittedor

16 admissiblefor the opinion to be admitted. You

17 probably recognize -- you probably recognizethat
18 languageas evidencerule 702, 703, somewherein the

19 700s.

20 Second, the judges will disregardany

21 fact evidenceoffered by a lay witness they deem to
22 be beyond the scope of his or her personalknowledge

23 as establishedby preliminary questions. That'

24 what that foundationobjection is all about.

Third, the judges will disallow and
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1 disregardtestimony they deem to be irrelevant. And

2 I think that you all are certainly experiencedand

3 sophisticatedenough to know that you don't need to

4 bother offering irrelevant evidence.

Fourth, with regard to hearsayevidence,

6 the Copyright Act provides that the judges may admit

7 hearsayevidence to the extent they deem

8 appropriate. The citation on that is 17 U.S.C.

9 Section 803(b) (6) (C) (iii), little 1.

10 Consequently,if a party objects to
11 evidenceon the basis of hearsay, the party offering
12 the evidencemust demonstratewhy the judges should

13 deem the evidenceadmissible, either by citing a

14 hearsayobjection under the Federal Rules of

15 Evidence -- of hearsayexception., under the Federal

16 Rules of Evidence, or for some other reason.

With regard to the CopyrightOwners'8

motion to exclude testimony of Amazon's expert,
19 Mr. Klein, receivedby e-mail on Saturday, the

20 judges have that motion under advisementand will
21 rule from the bench before time to presentthe

22 Services'ebuttalevidence.

23 With regard to the CopyrightOwners'4

motion. to exclude studiesor analysesunder Rule

25 351.10(e), receivedby e-mail on Saturdaythe 4th,
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1 the judges have that motion under advisementand

2 will rule from the bench at the earliest time

3 possiblebut before any of the named experts is
4 called to testify.

This proceedingshall follow a pattern
6 proposedby one side and adoptedby the judges.

7 That is the A-8-A pattern. The Serviceschose the A

8 position. This hearing shall proceedusing that
9 structure.

All partieshave an opportunity to make

11 an opening statementdescribingwhat they expect

12 their evidenceto show. Opening statementsare

13 meant as a guide to assistthe judges. The

14 statementsand commentsof counsel in opening

15 statementsare not evidence. No other party need

16 object. We don't take opening statementsas

17 evidenceand won't consider it as such.

18 The evidencewill be the evidence. The

19 judges will focus on the evidenceand will not

20 impose demerits on any counselor party for evidence

21 that is inconsistentin any particularwith the

22 opening statements. Licensees,the Services, will
23 then presentthe direct casedetailing their
24 proposedrates and the support therefor.
25 I should say rates and terms.
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After the licenseescomplete their
2 presentation.of the direct case, the licensors, the

3 Copyright Owners, will presenttheir direct and

4 rebuttal cases. Following the licensor Copyright

5 Owners'resentations,the licenseeswill have an

6 opportunity to presenttheir rebuttal evidence.

Counsel will examine their witnesses,and

8 all other parties may cross-examineeachwitness.

9 In submitting their order of presentationand

10 witness time estimates,the partiesnotified the

11 judges of a conflict regarding the agreedorder of

12 presentation..
13 The order of presentation.is A-B-A. If
14 the Serviceshave witnessesthat will presentboth

15 direct and rebuttal testimony, referred to as dual

16 witnesses,those witnessesmust return for the

17 secondA session.
18 A dual witness'econd.appearancemay be

19 by video conference,provided the party offering the

20 witness makes all the technologicaland logistic
21 arrangementsfor that appearance. Or, again, the

22 parties in your spare time could perpetuatethat
23 testimony, that rebuttal testimony.

At the end of the presentationof all the

25 evidence, direct and rebuttal, the partieswill have
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1 an opportunity to make closing argumentsin which

2 they state the applicable law and the way they wish

3 the judges to apply that law to the evidence.

A word about evidencerequired in

5 proceedingsto set royalty rates and terms. Please

6 be reminded that the judges have an obligation to

7 set both rates and terms.

In any proceeding, just becausea

9 regulation is in the current Code of Federal

10 Regulationsdoes not mean that the judges are

11 adopting that term for the coming rate period. The

12 judges cannot determine rates or terms without an

13 evidentiary record.
As you are all aware, rates and terms for

15 the Section 115 phonorecordslicenseswere the

16 product of settlementsin the two prior phonorecords

17 proceedings. Those rates and terms expire at the

18 end of this calendaryear.
The judges cannot adopt any terms of

20 royalty administration,unless the partiespresent
21 evidence to support their proposedterms. All

22 parties are advised to monitor their progressto be

23 sure they are not focusing solely on the royalty
24 ratesat the expenseof the necessaryadministrative
25 terms.
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If you are in this hearing room today you

2 are undoubtedlyaware that the issuesthe judges

3 must consider require review of sophisticated
4 economic analyses,confidential businessstrategies,
5 and sensitive financial information.

Early in this proceeding, the judges

7 issueda protectiveorder requiring every

8 participant to follow a protocol to maintain and

9 protect the confidential nature of information the

10 parties rely upon to advocatefor a desired,royalty
11 rate.

And we offer our apologies for violating
13 that protectiveorder as recently as last week. We

14 hope we have made appropriateamends for that.
The fact that this is an open hearing

16 does not override the parties'eedsto protect
17 their confidential businessinformation. Throughout

18 all the early phasesof this proceeding,all parties
19 have diligently marked and edited confidential
20 documentsand have filed copies of all documents

21 redactedfor public viewing, along with restricted
22 documentsfor the judges'eview.
23 Whenevera party needs to questiona

24 witness regardingrestricteddocumentsor

25 confidential information, the judges will direct
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1 that any person in the hearing room who has not

2 signed an appropriatenondisclosurecertificate to

3 leave the room and wait outside until we reopen the

4 room.

Counsel, we understandthat some of you

6 have realtime reporting being streamed;maybe all of

7 you have realtime reporting being streamedto your

8 desks. Pleasebear in mind the restrictionsand the

9 confidential information and the protective order as

10 that information is being streamedand make sure

11 that it is not left on view for partieswho are not

12 permitted to see restrictedinformation. We

13 appreciateyour cooperationin this.
14 Now, at this time I'm going to ask each

15 counsel, lead counsel, to stand, identify yourself
16 for the record, and introduce your client
17 representatives,your co-counsel,and your staff.
18 Thank you. Let's begin over here.

19 MR. ELKIN: Thank you. Good morning,

20 panel. My name is Michael Elkin from the law firm

21 of Winston 6 Strawn. I have with me as my

22 colleaguesappearingbefore you Thomas Lane,

23 Dan Guisbond, and StaceyFoltz Stark. We represent
24 Amazon Digital Services. The client representatives
25 who will be in and out of theseproceedingswith the
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1 panel'spermissionare Jeffrey Goldberg and Steven

2 Ward from Amazon.

JUDGE BARNETT: Thank you.

MS. CENDALI: Good morning, I'm

5 Dale Cendali of Kirkland 6 Ellis. With me today are

6 my colleaguesClaudia Ray of Kirkland and

7 Mary Mazzello of Kirkland. Also with us in the back

8 is our key staff paralegalErika Dillon. And with

9 us on behalf of Apple in-housecounsel, Mr. David

10 Weiskopf.

12

JUDGE BARNETT: Thank you.

MR. STEINTHAL: Good morning. My name is
13 Ken Steinthal from King & Spalding. I'm here with

14 my team, all of whom will be participatingat one

15 point or another, Joe Wetzel, Blake Cunningham,

16 David Mattern, Ivana Dukanovic, and Katherine Merk.

17 And our client representativefrom Google, Carletta
18 Higginson, is here in the back as well. Thank you.

19

20

JUDGE BARNETT: Thank you.

MR. MARKS: Good morning. I'm

21 Benjamin Marks from Weil Gotshal on behalf of

22 PandoraMedia. With me today are Steve Bene,

23 general counsel of PandoraMedia, and Katie Peters
24 also of Pandora. My colleaguesPeter Isakoff,
25 David Singh, An Tran, JacobEbin, Jen Ramos, and
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1 Meredith Santana. And I will be introducing the

2 membersof our team during the proceeding.

JUDGE BARNETT: Thank you, Mr. Marks.

4 Spotify?
MR. MANCINI: John Mancini of Mayer Brown

6 on behalf of participant Spotify. I have with me at
7 counsel table my colleagueRich Assmus, my associate
8 Xiyin Tang, my associatePeter Schmidt. In the back

9 of the room, I have my associatesKristine Young,

10 and my associateAnita Lam, and our paralegalLauren

11 Hodge. Our client representativesin attendancein
12 the back of the room are Lucy Bridgwood and Adam

13 Chen of Spotify.

15

JUDGE BARNETT: Thank you.

MR. ZAKARIN: Good morning, membersof

16 the panel. My name is Don Zakarin from Pryor

17 Cashman. I representthe National Songwriters

18 Association International, the National Music

19 PublishersAssociation.. With me at counsel table
20 are Ben Semel, also of Pryor Cashman, Jim Janowitz,

21 Frank Scibilia, JoshWeigensberg,Lisa Buckley,

22 Marion Harris, Robert Michael. Steve Najarian is
23 working with us on tech. In the back are our

24 clients David Israelite, Natalie Madaj, Danielle

25 Aguirre, and Eric Carey.
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20

And I think that covers our list.
JUDGE BARNETT: Thank you.

MR. JOHNSON: Good morning, Your Honors.

4 My name is George Johnson. I'm from Nashville

5 Tennessee,and I'm a songwriter and self-publisher,
6 and I'm representingmyself and all other
7 songwritersand publisherssubject to the compulsory

8 license. Thank you.

JUDGE BARNETT: Presumably,Mr. Johnson,

10 not those songwritersand publisherswho are members

11 of the representativeorganizationshere? I know

12 you are a member of one, but you have chosento
13 representyourself?

15

MR. JOHNSON: Correct, yes.
JUDGE BARNETT: Okay.

MR. JOHNSON: Thank you, Your Honor.

JUDGE BARNETT: Thank you. Mr. Marks,

18 I'e been, told that you'e leading off, so you may

19 begin your opening statementon behalf of Pandora.

20 OPENING STATEMENT ON BEHALF OF PANDORA

21 MR. MARKS: Thank you, Your Honor. Good

22 morning, Your Honors. As I mentioned, I am Benjamin

23 Marks from Weil Gotshal on behalf of PandoraMedia,

24 and it is a pleasureto be before you again.
25 You will be hearing from three Pandora
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1 executivesover the next severaldays, including

2 Adam Parness,Pandora'shead of publisher licensing
3 and relations; ChristopherPhillips, Pandora'schief

4 product officer; and Michael Herring, Pandora'

5 president.
You will rememberMr. Herring from the

7 web for text proceeding. You'l also be hearing
JUDGE BARNETT: Seems like it was only

9 yesterday.
10 MR. MARKS: You will also be hearing from

11 Pandora'seconomic expert, ProfessorMichael Katz of

12 Berkeley'sDepartmentof Economics and the Haas

13 School of Business,as well as from severalother
14 experts that Pandorais jointly offering with other
15 Services.
16 ProfessorKatz will be here on Monday,

17 and Mr. Pakman, and Dr. Zmijewski will appearlater
18 in the proceeding.

19 When we were last before you in Web IV,

20 Pandora'sofferings were limited to a

21 non-interactiveDMCA-compliant Internet radio
22 service. Pandoraoffered an ad-supportedtier and a

23 much smaller subscriptiontier. It did not need

24 mechanicalrights at all. Pandorawas at that time

25 and remains today the largestmusic streaming
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1 service in the United States.
As you heard in Web IV, some userswant a

3 lean-backlistening experiencelike PandoraRadio or

4 broadcastradio, and some userswant more control
5 over what they hear and use on-demandservicesor

6 collections of music that they had purchased. And

7 many userswant accessto both experiences,and

8 which one they use at any particularmoment in time

9 will dependon their mood, the time of day, and what

10 they are doing.

Mr. Phillips will explain that many

12 Pandorausershave beenusing Pandorain combination

13 with other servicesand leaving Pandoraat those

14 moments when they wanted more control over their
15 listening experience.

For consumersfor whom on-demand

17 listening or off-line listening was particularly
18 important, Pandoracould not attract them in the

19 first place. To maximize its appeal and to foster
20 new opportunitiesfor growth, Pandorahas redesigned

21 its service.
The redesignedservicehas three tiers.

23 The first tier, known as Pandora, is free
24 ad-supportedInternet radio. It does not rely on

25 the compulsory licenseat issue in this proceeding.
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The secondtier, PandoraPlus, is also

2 fundamentallya radio-style listening experience,

3 but it is ad-free and it includes limited
4 interactive features. It does not offer on-demand

5 listening, but usershave the ability to replay a

6 song that Pandorahas selectedfor them and the

7 ability to listen to their favorite stations
8 off-line such as while on a plane or while

9 exercisingoutdoors.

10 Unlike the ad-supportedtier, Pandora

11 Plus does rely on the Section 115 compulsory

12 license. It falls within the rate category for
13 limited offerings under Subpart C of the current
14 regulations. It costs 4.99 per month. And it
15 appealsto those consumersthat are not willing to
16 pay $ 9.99 for a full-service on-demandoffering for
17 whom that type of product does not have particular
18 appeal.
19 The third tier, PandoraPremium, is a

20 full-service on-demandproduct with a number of

21 twists and features, as you will hear, that make it
22 uniquely Pandora. PandoraPremium is a stand-alone

23 portable subscriptionservice under Subpart B of the

24 current regulations. It is in the final stagesof

25 beta testing, and it will be introduced to the
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1 marketplaceby the end of this month.

It will not surpriseyou to learn, and

3 Mr. Herring will be here to testify, that the

4 redesignof the service and the developmentof these

5 new products requiredan enormous investmentof

6 resourcesand entails considerablerisk.
So what does the market for

8 marketplacefor interactive streaminglook like as

9 Pandoraenters? There are more songwritersthan

10 ever. There are more musical works available for
11 licensing than. ever before. There are more sound

12 recordingsavailable for licensing than ever before.
13 After more than a decadeof precipitous
14 decline causedby piracy and the disaggregationof

15 the album by digital downloading, music publishing
16 industry revenuesstabilizedover the past few years
17 and have now turned the corner. Annual increasesin
18 publisher/songwriterrevenuesfrom interactive
19 streamingare now outpacingannual declines in
20 revenuesfrom physical salesand digital downloads.

21 But no interactivestreamingservicehas attained
22 sustainedprofitability in accordancewith generally
23 acceptedaccountingprinciples.

I will now turn to the competing rate
25 proposals. Pandora'srate proposal is to preserve
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1 the existing rates and rate structuresubject only

2 to a few modest adjustments. It preservesthe

3 all-in headline rate of 10 and a half percentof

4 revenues. It preservesthe greaterof royalty
5 structureto provide a per subscriberminimum for
6 both PandoraPremium and other stand-aloneportable
7 interactive servicesunder Subpart B and for Pandora

8 Plus and other limited offerings under Subpart C.

This greaterof formula ensures

10 appropriateroyalty compensationto Copyright Owners

11 in the caseof a service that does not monetize

12 effectively, although that won't be an issue for
13 Pandora.

14 Pandora'sproposalpreservesthe fee
15 structurewith different rates for different
16 categoriesof servicesto facilitate a diverse array
17 of offerings in the marketplaceand to captureall
18 parts of the demandcurve.

It preservesthe deduction for
20 performancerights royalties that are paid by the
21 very same servicesto the very same rights holders
22 for the same usesof music that has been a feature
23 of the Section 115 license for interactivestreaming

24 since its inception.
25 Pandora'sproposal eliminates the

Heritage Reporting Corporation
(202) 628-4888



26

1 mechanical-onlyfloor for Subpart B, and there is no

2 mechanical-onlyfloor for Subpart C under the

3 current regulations.
And it also proposesmodest adjustments

5 to the terms in order to facilitate family plans and

6 studentdiscountsthat help grow revenuesand in
7 turn will maximize the royalty payments to the

8 Copyright Owners.

ProfessorKatz will be here on Monday to
10 explain why this proposal satisfies the Section

11 801(b) factors. He will explain that the best
12 availablebenchmarkfor rate setting here is the

13 2012 settlementagreementthat led -- that provides

14 the basis for the current rates and terms.

15 That agreementinvolves the same rights,
16 the same uses of music, a number of the same

17 parties. It is a relatively recent agreementand,

18 as ProfessorKatz and others will explain, the fact
19 that it was negotiatedin the shadow of the

20 compulsory license -- that is, either side could

21 have litigated a rate proceedingrather than. agree

22 to the terms -- that's actually a virtue for rate
23 setting here, not a vice.

ProfessorKatz will also explain why

25 Pandora'srate proposal is corroboratedby the
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1 recent settlementbetweenthe Copyright Owners and

2 their record label counterpartson the mechanical

3 royalty rates for physical distribution and digital
4 downloads coveredby SubpartA.

If anything, that agreementon Subpart A

6 suggeststhat the rates proposedby Pandorafor
7 SubpartsB and C are too high. Amazon, Google, and

8 Spotify have made proposalsthat are not exactly
9 identical but are broadly similar to Pandora'.

10 So what do the Copyright Owners propose?

11 A radical change to the rate structure, including
12 the introduction of a per play royalty minimum, to
13 eliminate the deduction for performancerights
14 paymentsmade by the same servicesto the same

15 rights holders for the same uses of music, massive

16 increasesin effective rates, increasesthat are

17 best measuredin orders of magnitude, not mere

18 percentages,to collapse the ten different rate
19 categoriesnegotiatedin 2012 to accommodatethe

20 wide variety of businessmodels in the marketplace

21 into a one-price-fits-allrate that would not, and

22 to impose a new late fee, even when servicesare

23 using best practicesand all available information

24 to pay on time.

25 Much of the next five weeks will be
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1 devoted to why the Copyright Owners'roposaldoes

2 not even come close to satisfying the objectivesof

3 Section 801(b), the relevant rate setting standard

4 here, and that topic will be addressedin the

5 opening statementsof counsel for other services.
So let me just close with a few brief

7 observationsabout what the effect of the Copyright

8 Owners'roposalwould be on Pandora, if it were

9 adopted.

10 And at this point, Your Honors, we'e
11 moving into restrictedterritory. To minimize

12 disruption, I will conclude my remarks with this
13 restrictedsession, the Amazon presentationis also
14 restricted, and then we will return to open session.

JUDGE BARMETT: Okay. Thank you. Any

16 person in the room who has not signed a certificate
17 of nondisclosureor who is not otherwisepermitted
18 under the protectiveorder to view restricted
19 material or to hear confidential information, would

20 you pleasewait outside.
21 (Whereupon, the trial proceededin
22 confidential session.)
23

25
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OPENING STATEMENT ON BEHALF OF SPOTIFY USA

MR. MANCINI: Good morning, Your Honors.

4 John Mancini, again, on behalf of participant
5 Spotify USA, Inc.

In the past century, the music industry
7 has seena seriesof transformationaltechnological
8 innovations that have altered, shaped, and redefined

9 the landscapefor music.

10 Among those innovationswere early on

11 radio cassettes,CDs, and recently PDDs and now

12 on-demandinteractivestreaming. Streaming, the

13 latest format shift, has changedthe music industry
14 landscapeto the benefit of everyone in the

15 ecosystem,including consumers,songwriters, record

16 labels and, of course, music publishers,as you will
17 hear.
18 The record in this proceedingwill show

19 streaminggenerallyand Spotify in particularhas

20 saved the music industry, which had been in broad

21 decline due to rampantpiracy. As the testimony

22 will show, Spotify as the undisputedleader in
23 interactive streaming, has revolutionizedthe way

24 consumersaccessand enjoy music, accumulatingover

25 100 million monthly active usersglobally with 50
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1 million userson its paid service.
The record in this proceedingwill also

3 show that Spotify has investedliterally hundredsof

4 millions of dollars to develop its user interface
5 and to surroundthat interfacewith the most robust

6 technologyplatforms in the industry.
Those platforms allow users to connect to

8 one of the largeston-line music cataloguesand

9 introduce them to new artists and content that they

10 would have never have otherwisebeen listening to.
In addition to developing those robust

12 tools to improve the user experience,Spotify has

13 also investedmillions in improving the fortunes of

14 artists and songwriters. You will hear that
15 Spotify's creatordivision, an entire division of

16 the company dedicatedto artists, has revolutionized
17 how artists connectwith their fans and openedup

18 new markets that may have never -- that they may

19 have never realizedbefore.
20 You will hear how and why Spotify's
21 substantialinvestmentsin technologyhave created
22 the best-in-breedsoftware and algorithms that
23 enhancethat interconnectivitybetweenartists and

24 their fans. In fact, you will hear that just in the

25 last year, 8,000 artists receivedover half of their
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1 listeners in a month from just one of Spotify's
2 music delivery products.

Yet, despite the popularity of Spotify,

4 it has failed to deliver a profitable business. And

5 it is not alone as you have alreadyheard. In fact,
6 there are other digital servicesin even worse

7 shape.

Companieslike Deezerand Rhapsodyhave

9 struggledto even survive. All of theseServices

10 have struggled in large measurebecauseof the

11 enormous royalty rate for licenses. In Spotify's
12 case, those royalty paymentsconstitute70 percent
13 of its revenue.

14 For Spotify and other streamingservices
15 to have a viable business,they will need rate
16 reductions,not increases. The increasessought by

17 the Copyright Owners risk the very survival of this
18 transformationalindustry and, in particular,
19 Spotify and its ad-supportedtier, which they make

20 no mistake that they want closed down.

21 If Spotify ceasedto exist, the

22 consequenceswould be dire for the entire music

23 ecosystem,as consumerswill simply return to piracy
24 or other forms of free music which actually generate

25 zero mechanicalroyalties.
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That return to piracy would reversethe

2 positive industry trends that you will hear about.

3 Part of the reason.Spotify, in fact, was launched

4 was to offer a legal alternative to piracy, a

5 phenomenonthat made consumptionlimitless and

6 boundlessby consumers.

In piracy, users found a remarkable

8 simple means of downloading free music, in large
9 volumes of gigabytes, at no cost, easily and

10 quickly. No wonder, then, that record sales, and

11 with it the mechanicalroyalties from CD sales,
12 droppedprecipitously. The challengewas to find a

13 way to monetize the value that consumersfound in
14 piracy.
15 Spotify came up with that answer. It
16 embracedthe consumer'sdesire to move away from an

17 ownershipmodel to an accessmodel and one that was

18 superior to piracy and yet paid rights holders. So

19 Spotify's Premium model, as it is sometimesreferred
20 to, was born. The Premium model works as a twofold

21 funnel. First, it moves users frictionlessly to
22 piracy to a legal ad-supportedfree-to-usertier
23 which pays rightsholders.
24 Second, it converts those users to its
25 premium service, and it has been successfulat that,
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1 where userspay a monthly subscriptionfee of $9.99

2 per month.

The model has worked, and today Spotify

4 has 50 million paid subscribers. This model has

5 worked becauseSpotify has convincedusers to pay

6 for music again, not an easy task.
It did so by making millions of tracks

8 instantly available in an intuitive, easy-to-use

9 interactive format. It also improved upon all
10 existing models with advancedalgorithms. Among

11 those innovative features,Spotify developedtools
12 to curate songs to moods, interests,patternsof

13 listening.
It enhancesthat music experienceand

15 user connectivity in ways never done before. Take

16 tools like Discover Weekly and PreshPinds,which you

17 will hear about. Theseuse algorithms to build case

18 profiles on eachuser. Then they identify lower

19 familiar songs for thoseusers'astes.And tools
20 like Spotify's Fan Insights help connectartists
21 with fans, ensuringthat all parties, rightsholders
22 alike, will benefit.
23 Spotify's rate proposal in this
24 proceedinglikewise seeks to continue thosebenefits
25 for all parties. It essentiallyseeksa rollover of
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1 the existing rateswith removal of certain
2 inefficiencies, namely the 50 cent per subscriber

3 royalty floor, discounts for family and student

4 plans and computing the subscriber-based80 cent

5 subminimum, and revisions to the definition of

6 service revenue to exclude expensesfor app store
7 fees, carrier billing, and credit card transaction
8 fees.

Respectfully, Spotify suggeststhis Board

10 should adopt its rate proposalbecauseit is the

11 most consistentwith the 801(b) factors.
12 Additionally, Spotify's rate proposal allows it and

13 the other servicesthat have transformedthe music

14 landscapeto remain. as viable businesses.
15 Among the risks facing Spotify today are

16 its high content costs and these inefficiently
17 structuredroyalty rates. For example, due to those

18 inefficiencieswhich we seek to be removed, Spotify
19 actually pays above the 10.5 percentheadline rate.
20 These inefficiencies disincentivizeSpotify to price
21 efficiently in order to captureusers that are

22 otherwiseunable to pay 120 dollars a year for music

23 but are willing to pay more than zero. Capturing

24 that revenuedoesn't just grow the pie for Spotify.
25 It grows it for the entire music industry, including
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1 rightsholders.
Just briefly, when this panel hearsabout

3 the 801(b) factors, we respectfullysubmit that they

4 will support Spotify's proposal. First, maximizing

5 availability of creativeworks. Spotify's entire
6 servicehas beenbuilt around maximizing the

7 availability of creativeworks to the entire
8 industry and exposingsongs to users that they have

9 never been listening to before.
10 Second, Spotify is not making a fair
11 income, and the evidencewill show that the
12 publishers indeedare and are doing better than

13 ever. Not a single digital servicehas managedto
14 reachprofitability and certainly not Spotify.

Third, Spotify and Servicestake on

16 greaterrisk, cost, capital investment. There is no

17 questionthat the Servicesand particularSpotify
18 take on greatercapital contributions. You will
19 literally hear testimonyof hundredsof millions of

20 dollars invested in enhancingthe user experience

21 and enhancingconnectivity to artists who have never

22 had an opportunity to be heardbefore.
23 Finally, disruption. Spotify's rate
24 proposalmerely asks for extreme caution in the next

25 five years. The music industry could be stalled.
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1 These advancesthat we have been speakingabout

2 could be reversed. Any dramatic change in that rate
3 structurecould be devastating.

In fact, in Spotify's instance, the rate
5 proposal advancedby the Copyright Owners would

6 literally increaseSpotify's mechanicalroyalty rate
7 for its overall servicesby 26-fold and 156-fold for
8 its ad-supportedtier, making it very clear that
9 they seek to shut down that tier.

10 To say that this is a sharp increaseand

11 that it is disruptive is an understatement,of

12 course. And, in fact, the CopyrightOwners'3
proposedgreaterof pex streamor pex'serstructure

14 also flies in the face of this Board's preference
15 for continuing currently operativerate structures.

In fact, not only does the Copyright

17 Owners'ateproposal ignore the 801(b) factors,
18 their proposal lacks a firm economic basis.

They advocatefor the use of a "market

20 determinedratio" betweenroyalty paymentsfor sound

21 recording rights and musical work rights and in a

22 hypotheticalunconstrainedmarket mechanical

23 license. That is not the standardfor this
24 proceedingand it is not even the standardunder a

25 willing buyer, willing selling standard.
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Conversely, the economicbasesfor
2 Spotify's benchmarksare both intuitive and sound.

3 Spotify's expert, Dr. Leslie Marx, uses agreements

4 reachedby the very consentingpartiesclosest in
5 time to this current proceeding;namely, the 9.1

6 cent PDD rate voluntarily agreedto by the Copyright

7 Owners here.
In addition, Dr. Marx also uses the

9 Subpart B ratesas anotherbenchmarkas it was the

10 product of a settlementbetweenCopyright Owners and

11 streamingservicesas recently as 2012. Becausethe

12 Copyright Owners were consentedparties in both

13 settlements,there are no betterproper benchmarks

14 left.
In closing, the music industry has just

16 begun to turn the corner for the benefit of all
17 participantsin the ecosystem. The Board should be

18 wary of changing the rate structure in a way that
19 stalls that advancement.

20 Spotify's rate proposal seeks to mostly

21 preservethe statusduo and grow the pie for all
22 parties, adjustingcertainly for some

23 inefficiencies. Our rate proposal ensuresthat
24 rightsholderswill continue to be compensated

25 fairly, membersof the public will have accessto
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1 music that they have never had an opportunity to be

2 heardbefore, and streamingserviceswill finally
3 develop into sustainable,viable, and profitable
4 businessesto the benefit of all participants-- and

5 make no mistake about it -- including the

6 songwritersand publishers.
Thank you, Your Honors. I will turn my

8 time over to Mr. Steinthal.
JUDGE BARNETT: Thank you.

10 Mr. Steinthal'?
OPENING STATEMENT ON BEHALF OF GOOGLE

MR. STEINTHAL: Good morning, Your

13 Honors. It's good to appearbefore Your Honors

14 again after a very brief stint in Web IV, when I

15 made a presentationfor NPR and. then disappeared. I

16 wish 1 could have delivereda settlementhere as

17 well. But that was not in the cards, I'm afraid.
JUDGE BARNETT: Your presentationin Web

19 IV was brilliant.
20 MR. STEINTHAL: Thank you. Today I am

21 here on behalf of Google Play Music, the last of the

22 four Servicesparticipatinghere, those other than

23 Apple, whose rate proposalscoalescearound the

24 long-standingpreexistingSection 115 structure.
25 Those proposalscoalescearound the
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1 existing rate structuresfor good reasons,many of

2 which you have heard already from my colleagues,and

3 for the additional reasonsyou will hear about from

4 Google's three fact witnessesand its expert,
5 Dr. Greg Leonard.

In the few minutes available to me today,

7 I hope to introduceyou to the Google Play Music

8 product offering, to identify the witnessesfrom

9 whom you will hear on behalf of Google, and,

10 finally, to summarizeGoogle's rate proposal and

11 benchmarkevidencewhich supportsour rate proposal
12 and at the same time underminesthat of the

13 Copyright Owners.

14 From time to time, I will put some slides
15 up. I don't want that to be the focus of attention.
16 But there are -- in particular, there is one slide,
17 in order not to clear the courtroom, I will focus

18 Your Honors on the information on a slide that won'

19 be available to the rest of the courtroom.

20 So let's start with the Google Play Music

21 product offering that implicates the Section 115

22 license. As Mr. Joyce of Google will explain, it is
23 a monthly on-demandsubscriptionoffering at 9.99 a

24 month. It provides accessto. 40 million recordings

25 on demand. Google Play Music was launchedshortly
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